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TERRITORY OF ALASKA,
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versus

ALASKA JUNEAU GOLD MININOf

COMPANY, a Corporation,

Appellee.

BRIEF OF APPELLANT
This appeal by the above named appellant, plain-

tiff in the court below, is from a judgment of the Dis-

trict Court in and for the Territory of Alaska, Division

Number One, overruling appellant's demurrer to the

appellee's answer and affirmative defenses to the said

appellant's complaint in said court and cause, wherein

in said complaint the appellant, as plaintiff in the court

below, sought judgment against the appellee, defendant

in the court below, for Territorial compensation under

the provisions of Section 2161, Compiled Laws of Al-

aska, 1933, as amended by Section 4 (8), Chapter 84,

Session Laws of Alaska, 1935, on account of the acci-



dental death of Eugene Quackenbush, an employee of

said appellee ; that ground of appellant's demurrer was

that the appellee's answer and affirmative defenses

were not sufficient to constitute either a defense or

counterclaim.

STATEMENT OF BASIS OF JURISDICTION

1. The Circuit Court of Appeals has jurisdiction

to review the final judgment in this cause upon appeal.

Section 225, Title 28, U. S. C. A. (Judicial Code, Sec-

tion 128, as amended), provides:

''The Circuit Courts of Appeal shall have

appellate jurisdiction to review by appeal final

decisions ....
* '•' " In the District Court for the District

of Alaska, or any division thereof, and in the Dis-

trict Court of the Virgin Islands, in all cases, civil

and criminal, wherein the Constitution or a stat-

ute or treaty of the United States or any authority

exercised thereunder is involved; in all other civil

cases wherein the value in controversy, exclusive

of interests and costs, exceeds $1,000, * * *
.

'^

2. The District Court for the Territory of Alaska

had jurisdiction of the above entitled cause in the first

instance.

3. That more than $1,000.00, to wit, $4,000.00,

exclusive of interests and costs, is involved in this suit

(Tr. p. 8).

GENERAL JURISDICTION OF THE DISTRICT
COURT

^'District Court established
;

judges ; divi-

sions; their boundaries. There is established a



District Court for the Territory of Alaska, with
the jurisdiction of district courts of the United
States, and with general jurisdiction in civil, crim-
inal, equity and admiralty causes ....''

Sec. 1091, Compiled Laws of Alaska, 1933;
Sec. 101, Title 48, U. S. C. A.

SPECIFIC JURISDICTION IN RE THE
WORKMEN^S COMPENSATION ACT OF ALASKA

In 1929 the Legislature of the Territory of Alaska

enacted a very comprehensive statute entitled, 'The

Workmen's Compensation Act of Alaska'^ which said

statute was carried over into the legally approved and

officially adopted ''Compiled Laws of Alaska, 1933'',

as Sections 2161 to 2203, inclusive, therein. Section

2161 of said compilation, prior to its amendment by

the Territorial Legislature in 1935, (that may be ma-

terial in the consideration of the case at bar ) ,
provides

:

"Sec. 2161. Employments covered; death
benefits ; non-resident alien dependents ; total dis-

ability; partial disability; compensation; specific

ind-emnities. Any person, or persons, partner-
ship, joint stock company, association or corpora-
tion employing five or more employees in connec-
tion with any business, occupation, work, employ-
ment, or industry carried on in this territory,

except domestic service, agriculture, dairying, or
the operation of railroads as common carriers
who shall not have given notice of his, her, their

or its election to reject the provisions of this article

in the manner hereinafter provided, or who, hav-
ing given such notice, shall prior to the time that
an employee is injured, as hereinafter referred to,

have waived the same in the manner hereinafter
provided, shall be liable to pay compensation, in



accordance with the schedule herein adopted, to

each of his, her, their or its employees who receives

a personal injury by accident arising out of and
in the course of his or her employment or to the
beneficiaries named herein, as the same are here-

inafter designated and defined in all cases where
the employee shall be so injured and such injuries

shall result in his or her death, provided, the em-
ployee so injured had not, prior to the time of being
so injured, given notice of his or her election to

reject the provisions of this article in the manner
hereinafter provided, or having given such notice,

had, prior to such time, waived the same in the

manner hereinafter provided.

The compensation to which such employee so

injured, or, in case of his or her death, if death re-

sults from such injury, such beneficiaries shall

be entitled, and for which such employer shall be
legally liable, shall be as follows

:

(1) In the event of the death of any such
employee resulting from such injury, where such
emplo3^ee at the time of his death was married, his

widow shall be entitled to receive the sum of four
thousand five hundred dollars.

(2) In those cases where such married em-
ployee had children under the age of sixteen years
at the time of his death, his widow shall be entitled

to receive in addition to the sum above specified,

the sum of nine hundred dollars for each child

under the age of sixteen years, or child wholly de-

pendent upon his or her parents for support
by reason of mental or physical incompetency, or

unborn or posthumous child, which such employee
left at the time of his decease, but not to exceed in

all the sum of nine thousand dollars.

(3) In those cases where such employee left

either father or mother or both, dependent upon
him for support at the time of his death, the sum



of nine hundred dollars each, shall be paid to such
father or mother or both, in addition to the sum
provided for and made payable to the widow. In

no case, however, is the total sum to be paid here-

under to exceed the sum of nine thousand dollars,

and the payments to which the widow and children

may be entitled shall be first paid out of said sum
of nine thousand dollars.

(4) In those cases where such deceased em-
ployee was unmarried at the time of his or her
death survived by his or her father or mother, who
was at the time of his or her death dependent upon
him or her for support, such father or mother shall

be paid the sum of one thousand eight hundred
dollars.

(5) Where such deceased employee was un-
married and was survived by his or her father and
mother both dependent upon him or her for sup-

port at the time of his or her death, such father
and mother dependent upon him or her for sup-
port, shall be paid the sum of one thousand eight

hundred dollars each (italics ours)

.

(8) In those cases where such deceased em-
ployee was a widower at the time of his death, but
left one or more minor orphan children, there shall

be paid the sum of four thousand five hundred dol-

lars, and the further sum of nine hundred dollars

for each orphan child under the age of sixteen

years, provided the total amount paid shall not

exceed nine thousand dollars and the judge of the

probate court of the precinct wherein such acci-

dent or injury occurred, shall appoint a guardian,
for all of said children, who shall be entitled to,

and who shall be paid, the amount specified in this

paragraph, for the benefit of said orphan children,

and shall divide four thousand and five hundred
dollars thereof equally among such children and
divide the surplus, if any, among the children

under sixteen years of age.



(7) Provided, however, that if such bene-

ficiary or beneficiaries as described in subdivis-

ions 1 to 6, inclusive, immediately preceding this

subdivision be neither resident nor a citizen of the

United States of America, then the amount due
and payable to such beneficiary or beneficiaries

shall be in amounts as follows

:

(a) As to all beneficiaries, except a wife or

minor children, fifty per centum of the sums set

forth in subdivisions 1 to 6, preceding.

(b) As to a wife or minor child, sixty per
centum of the sums set forth in subdivisions 1 to

6 immediately preceding.

Such amounts shall be in full settlement of all

claims under this article.

(8) In those cases where such deceased em-
ployee was, at the time of his or her death unmar-
ried, and leaves no children nor father nor mother
dependent upon him or her as above specified, the

employer shall be required to pay the funeral ex-

penses of the deceased not to exceed the sum of one
hundred ninety-five dollars, and such other ex-

penses, if any, arising after the injury and before
the death, not to exceed the further sum of one
hundred ninety-five dollars.''

In 1935 the Territorial Legislature amended sub-

sections (4), (5), (7) and (8), of said Section 2161,

Compiled Laws of Alaska, 1933, above quoted (Chapter

84, Session Laws of Alaska, 1935). So much of said

Chapter 84, Session Laws of Alaska, 1935, amending

the above quoted section of the Compiled Laws of Al-

aska, 1933, we believe material in considering the case

at bar, provides

:

^^CHAPTER 84. AN ACT To amend Section

2161, 2162 and 2172, Compiled Laws of Alaska,



1933, relating to the payment of compensation to

injured workmen, etc.

Be it enacted by the Legislature of the Territory

of Alaska:

Section 1. That subsection (4) of section

2161, Compiled Laws of Alaska, 1933, be, and the

same is, hereby amended to read as follows

:

(4) In those cases where such deceased em-
ployee was unmarried at the time of his or her
death survived by either his or her father or

mother, such father or mother shall be paid the

sum of One Thousand Eight Hundred Dollars

($1,800.00) ; and in addition thereto, the employer
shall be required to pay the funeral expenses, if

any, arising after the injury and before the death,

not to exceed One Hundred Ninety-five Dollars

($195.00) and in addition thereto shall pay the

Territory the sum of Two Thousand Two Hundred
Dollars ($2,200.00), and such amount shall be
credited to the current appropriation for allow-

ance to aged residents.

Section 2. That subsection (5) of section

2161, Compiled Laws of Alaska 1933, be, and the

same is, hereby amended to read as follows

:

(5) Where such deceased employee was un-
married and was survived by his or her father and
mother such father and mother shall be paid the

sum of One Thousand Eight Hundred Dollars

($1,800.00) each and in addition thereto the em-
ployer shall be required to pay the funeral ex-

penses, not to exceed the sum of One Hundred
Ninety-five Dollars ($195.00) and such other

expenses, if any, arising after the injury and be-

fore the death not to exceed One Hundred Ninety-
five Dollars ($195.00) and in addition thereto

shall pay the Territory the sum of Four Hundred
Dollars ($400.00), and such amount shall be cred-
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ited to the current appropriation for allowance to

aged residents.

Section 3. That subsection (7) of section

2161, Compiled Laws of Alaska 1933, be amended
to read as follows

:

(7) Provided, however, that if such bene-
ficiary or beneficiaries as described in subdivis-

ions 1 to 6, inclusive, immediately preceding this

subsection be neither resident nor a citizen of the

United States of America, then the amount due
and payable to such beneficiary or beneficiaries
shall be in amounts as follows

:

(a) As to all beneficiaries, except a wife
or minor chidren (children), fifty (50%) per
centum of the sums set forth in subdivisions 1 to

6, immediately preceding, and fifty (50%) per
centum shall be paid to the Territorial Treasury,
and such amount shall be credited to the current
appropriation for allowance to aged residents.

(b) As to a wife or minor children, sixty

(60%) per centum of the sums set forth in sub-
divisions 1 to 6 immediately preceding, and forty

(40% ) per centum to the Territorial Treasury, and
such amount shall be credited to the current appro-
priation for allowance to aged residents.

Section 4. That the first paragraph of sub-
section (8) of section 2161, Compiled Laws of Al-
aska 1933, be and the same is hereby amended to

read as follows:

(8) In those cases where such deceased em-
ployee was, at the time of his or her death un-
married, and leaves no children nor father nor
mother, the employer shall be required to pay the

funeral expenses of the deceased not to exceed the

sum of One Hundred Ninety-five ($195.00) Dol-

lars, and such other expenses, if any, arising after

the injury and before the death, not to exceed the



further sum of One Hundred Ninety-five Dollars

($195.00), and in addition thereto shall pay to the

Territory the sum of Four Thousand Dollars

($4,000.00), to be covered into the Territorial

Treasury and credited to the current appropria-
tion for allowance to aged residents.''

STATEMENT OF CASE

The controversy in this case arose in the following

manner

:

FACTS

1. One Eugene Quackenbush, an employee of the

defendant appellee, was accidentally killed while thus

emploj^ed in the mine of the defendant appellee on the

30th day of October, 1935, leaving no dependents (Tr.

pp. 5, 6, 7, 8).

PLEADINGS

2. On July 9, 1937, the plaintiff, appellant in

this case, filed its cause of action for Territorial com-

pensation in the District Court in and for Alaska, Di-

vision Number One, under the provisions of subsection

(8), Section 2161, Compiled Laws of Alaska, 1933,

as amended by Section 4 (8), Session Laws of Alaska

1935, above quoted, and asked judgment for the Terri-

torial compensation provided for by said above quoted

statute on account of the death of the said Eugene

Quackenbush (Tr. pp. 1 to 8, inch).

3. On August 3, 1937, defendant demurred to

plaintiff's complaint as follows

:
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''Comes now the defendant, and demurs to

the complaint of the plaintiff herein on the ground
that the same does not state facts sufficient to con-

stitute a cause of action/' (Tr. p. 9) (Demurrer
abandoned).

ANSWER
4. On September 1, 1937, the defendant filed its

answer and its first, second and third, affirmative de-

fenses in said cause of action (Tr. pp. 9 to 14, incl.)

.

PLAINTIFFS DEMURRER
5. On September 7, 1937, the plaintiff demurred

to the defendant's answer and affirmative defenses,

as follows

:

I

'That paragraph II of said defendant's

answer is ambiguous, a negative pregnant (should

have said a double negative), and does not state

facts sufficient to constitute a defense or counter-

claim.

II

That paragraph V of said defendant's answer
does not state facts sufficient to constitute a de-

fense or counterclaim.

Ill

Plaintiff demurs to the defendant's answer
and each paragraph contained therein, not admit-

ting said plaintiff's complaint, including defen-

dant's I, li and III, alleged affirmative defenses

on the ground that it appears on the face of said

answer that the allegations contained therein and
in said affirmative defenses are not sufficient to

constitute a defense or counterclaim. (Tr. pp. 15,

16).
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MINUTE ORDER OVERRULING DEMURRER
6. On May 21, 1938, Minute Order of the Court,

as follows

:

"Now at this time the Court denied Plaintiff's

demurrer as to defendant's Second Affirmative
Defense. Other matters not being passed upon."
(Tr. p. 16).

PLAINTIFF'S ELECTION TO STAND ON
DEMURRER

7. On June 15, 1938, plaintiff's exception to

court's ruling and its election to stand on its demurrer

(Tr. pp. 16, 17).

MOTION FOR JUDGMENT ON PLEADINGS
8. On June 15, 1938, defendant's motion for

judgment on pleadings (Tr. pp. 17, 18).

OPINION OF COURT
9. On September 24, 1938, opinion of court over-

ruling plaintiff's demurrer (Tr. pp. 18 to 41, inch).

JUDGMENT
10. On September 24, 1938, judgment in favor of

the defendant and dismissing plaintiff's complaint

(Tr. pp. 41, 42).

PETITION FOR APPEAL
11. On October 25, 1938, plaintiff's petition for

appeal to the Circuit Court of Appeals for the Ninth

Circuit (Tr. pp. 42, 43).

ORDER ALLOWING APPEAL
12. On October 25, 1938, Order allowing appeal

(Tr. p. 44).
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ASSIGNMENT OF ERRORS
13. On October 25, 1938, Assignment of errors

(Tr. pp. 45, 46, 47).

CITATION ON APPEAL
14. On October 25, 1938, Citation on appeal (Tr.

pp. 47,48).

STIPULATION

15. On October 25, 1938, Stipulation (Tr. pp. 49,

50, 51).

PRAECIPE

16. On October 25, 1938, Praecipe for Tran-

script of Record (Tr. pp. 51, 52).

SUMMARY OF BRIEF

Omitting summary of brief, the appellant relys on

its seven specifications of errors for a reversal of the

District Court in the above entitled court and cause.

SPECIFICATION OF ERRORS
1. The court erred in entering its certain minute

order dated May 21, 1938, overruling plaintiffs de-

murrer to the defendant's answer and alleged affirma-

tive defense (Tr. p. 16), to which ruling plaintiffs ex-

ceptions there were duly allowed.

2. The court erred in overruling the plaintiffs

demurrer to the defendant's second alleged affirmative

defense and answer, to which ruling the plaintiff duly

excepted (Tr. p. 45).

3. The court erred in ruling that the Title to

Chapter 84, Session Laws of Alaska, 1935, amending
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Sections 2161, 2162 and 2172, Compiled Laws of Al-

aska, 1933, violates Section 8 of the Organic Act of

Alaska and the Fourteenth Amendment to the Consti-

tution of the United States, to which ruling the plain-

tiff duly excepted (Tr. pp. 45, 46).

4. The court erred in ruling that Chapter 84,

Session Laws of Alaska, 1935, amending Sections 2161,

2162, and 2172, Compiled Laws of Alaska, 1933, is un-

constitutional and void, to which ruling the plaintiff

duly excepted (Tr. p. 46).

5. The court erred in entering its opinion over-

ruling demurrer to defendant's affirmative defense,

to which ruling plaintiff duly excepted (Tr. p. 46).

6. The court erred in ruling that the compensa-

tion provided for under said Territorial statute is a

tax levied in violation of the Organic Act of Alaska, to

which ruling plaintiff duly excepted (Tr. p. 46).

7. The court erred in making and entering herein

and in said cause of action its certain judgment, dated

September 24, 1938, in favor of the defendant and

against the plaintiff, and in finally dismissing the

plaintiff's complaint and these proceedings, and hold-

ing that the plaintiff should take nothing by these pro-

ceedings, to which ruling plaintiff duly excepted (Tr.

p. 46).

ARGUMENT
Assuming for the sake of argument, if for no other

purpose, that the Appellate Court will not concern itself
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with reference to the wisdom of the statute as amended

and now before the court for interpretation and con-

struction, we will present our views in support of its

legality.

The Workmen's Compensation Laws of Alaska

having been considered and approved by the District

Courts of Alaska and the Circuit Court of Appeals for

the Ninth Circuit prior hereto, to-wit, in the following

cases

:

Wickersham v. Smith, 7 Alaska, 543

;

Currier v. Mihalcik, 5 Alaska, 256

;

Nordstrom, et al v, Sivertsen-Johnsen Min.
&i). Co., 5 Alaska, 210, 211;

Spaulding v. Martin, 241 Fed. Rep. 372, 376,

377;

Martin v. Kennecott Copper Corporation, 252
Fed. Rep. 207, 208;

Johnston v. Kennecott Copper Corporation,
248 Fed. Rep. 408,

and in each of said causes of action. Sections 2161,

2162 and 2172, Compiled Laws of Alaska, 1933, were

construed. Therefore, it is not necessary for us to

further consider said sections as formerly construed by

this Court, and we, therefore, must confine our argu-

ment in support of the validity of said sections to the

statute as amended by Chapter 84, Session Laws of

Alaska, 1935.

The cause of action now before the court, pursuant

to the stipulation now on file and approved by the court,

is founded on subsection (8) of Section 2161, Compiled

Laws of Alaska, 1933, as amended by Section 4 (8),
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Chapter 84, Session Laws of Alaska, 1935, quoted

herein above. Therefore, in support of the appellant's

demurrer in said court and cause, we herewith submit

the following:

Paragraph II of said answer, alleging admissions

and denials in double negatives, constitutes an affirma-

tive, and requires no argument on the part of the appel-

lant, except as to the contractual relations legally exist-

ing between the appellee and its employees and the ap-

pellee and the Territory of Alaska, the appellant herein,

which contractual relations we shall discuss later on

in our argument.

Paragraph V of said answer, being a general de-

nial of Paragraph V of appellant's complaint, requires

no further consideration at this time.

Paragraphs I, III, IV and VI, of the said appel-

lant's complaint, also require no other or further con-

sideration at this time.

Therefore, we come to the appellee's alleged af-

firmative defenses, I, II and III, which we shall en-

deavor to take up in their order

:

Appellee's first affirmative defense admits oper-

ating the mine mentioned and referred to in the com-

plaint, and affirmatively alleges 1,000 men in its em-

ployment, including the said Eugene Quackenbush at

the time he met his death ; that the appellee did not and

has not rejected the Workmen's Compensation Act of

Alaska ; that the said Eugene Quackenbush was killed

while thus in the employ of the appellee; that he left
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no dependents; that it, the appellee, paid the funeral

expenses in the sum of One Hundred Ninety-five Dol-

lars ($195.00) , but made no other or further payments.

We wonder and do not understand why, if the ap-

pellee did not and has not rejected the Workmen's Com-

pensation Act of Alaska, it did not pay to the appellant

the compensation provided for in said Act, for it is cer-

tain that subsection (8) of Section 2161, Compiled

Laws of Alaska, 1933, as amended by Section 4 (8),

Chapter 84, Session Laws of Alaska, 1935, is now, and

ever since June 15, 1935, has been the law directly ap-

plicable to the case at bar and requires payment of

compensation to the Territory of Alaska in the sum

of Four Thousand Dollars ($4,000.00) . Therefore, the

appellant contends that the court erred in ruling that

the title to Chapter 84, Session Laws of Alaska, 1935,

amending Sections 2161, 2162 and 2172, Compiled

Laws of Alaska, 1933, violates Section 8 of the Organic

Act of Alaska and the Fourteenth Amendment to the

Constitution of the United States for the following

reasons

:

TITLE OF ACT
The title to Chapter 84, Session Laws of Alaska,

1935, reads as follows : ''An Act to amend Section 2161,

2162 and 2172, Compiled Laws of Alaska 1933, relating

to the payment of compensation to injured workmen,

etc.''

Is the title to the amendatory Act sufficient under

the provisions and requirements of Section 8 of our Or-
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ganic Act, Act of Congress approved August 24, 1912,

Section 8, Chapter 387, 37 Stat., 514 (Sec. 76, Title 48,

U. S. C. A), which provides in part, that ''no law shall

embrace more than one subject which shall be expressed

in its title^7

In our opinion, the title to Chapter 84, Session

Laws of Alaska, 1935, is ample and sufficient to legally

support the present, as well as any and all other actions

filed thereunder. If this was the first time the title to

statutes enacted by the Territorial Legislature had

been questioned, we would feel duty bound to go more

thoroughly into the subject of the sufficiency of titles

to legislative acts than we anticipate doing in this ar-

gument.

The question of sufficiency of title has come before

our District Courts and before the Circuit Court of

Appeals for the Ninth Circuit on more than one occa-

sion. In each case the Court will note the question of

title arose on amendatory statutes, and in such cases

the Courts have quoted Section 8 of our Organic Act

and construed the same, to wit

:

In the case of the Territory v. Northern Commer-

cial Company y 6 Alaska, Syl. 1, 2, 4 and 5, at pages 754

and 755, we note the following:

''It is a universally recognized rule of construction

in testing the validity of a statute subject to two con-

structions, one of which will uphold its validity, while

the other will condemn it, that the former will be adopt-
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ed, if it can be done without violence to the fair meaning

of the words employed, Citing

State V, Kahn, 56 Mont. 108, 182 Pac. 107;

The Abbey Dodge v. United States, 223 U. S.

175, 56 L. Ed. 390, 393.

It may be premised that courts will not pronounce

an act of the Legislature void or unconstitutional, un-

less such unconstitutionality clearly appears beyond

a reasonable doubt.

Section 8 of the Organic Act of Alaska of August

24, 1912, 37 Stat. 512 (U. S. Comp. Stat. Sec. 3535)

provides that: 'No law shall embrace more than one

subject, which shall be expressed in its title'; on this

objection to the title to Chapter 42, Session Laws of

Alaska 1921. Held that the clause is mandatory; that

its requirements are not to be exactingly enforced, or

in such a technical manner as to cripple legislation;

that the title of a bill may be very general, and need not

contain an abstract of the contents of the bill, or specify

every clause therein, it being sufficient if they are all

referable and cognate to the subject expressed. Every-

thing which is necessary to make a complete enact-

ment, or to result as a complement of the thought there-

in contained, is included in and authorized by such title

expressed in general terms.

It is also said by Chief Justice Waite in the Sink-

ing Fund Cases, 99 U. S. 718, 25 L. Ed. 501 : 'Every

possible presumption is' indulged 'in favor of the vali-
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dity of a statute, and this continues until the contrary

is shown beyond a rational doubt'.

Mr. Justice Peckham, in Nicol v. Ames, 173 U. S.

515, 19 Sup. Ct. 522, 43 L. Ed. 786, 791, said: It is

only when the question is free from any reasonable

doubt that the court should hold an act of the law-

making power of the nation to be in violation of that

fundamental instrument upon which all the powers of

the government rest\

This is the undoubted rule of decision, as applied

in a great number of cases both by the Supreme Court

and the inferior federal courts.

The court approaches the consideration of the

question to be determined in the light of the foregoing

decisions. I must also ascertain, if possible, from the

act itself and the declaration of the Legislature therein,

its main purpose. 'The declared purpose of the act has

to be accepted as true, unless incompatible with its

meaning and effect', Citing

White Dental Mfg. Co, v. Commonwealth, 212
Mass. 35, "98 N. E. 1056, Ann. Cas.

1913C, 805, 808;

See also Camas Stage Co, v. Kozer (Ore.)

209 Pac. 96."

And, in the case of Nordstrom, et al v. Sivertsen-

Johnsen Min, and D, Co,, 5 Alaska, Syl. 1, 3, pages 210,

211, we note the following:

''The Territorial act should not be treated as an

independent act. It is one relating to the same subject-
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matter as that legislated upon by Congress as found in

section 691, et seq., Comp. Laws Alaska 1913, and the

congressional and territorial legislation thereto must

be treated as one harmonious whole.

Although a territorial act may authorize many
things of a diverse nature to be done, the title will be

sufficient if the things authorized may be fairly re-

garded as in furtherance of the subject expressed in the

title. It is therefore to be liberally construed and treat-

ed, so as to uphold the law if possible."

In the case of Currier v, Mihalcik, 5 Alaska, p. 256^

we note the following

:

''In Lewis v, Dunne, 55 L. R. A. 842, in the notes

under subject of 'Amendment' subtitle 'Sufficiency of

Titled many citations are made supporting the validity

of entitling by reference. Introductory to the citations

holding to the contrary, it is stated: 'The cases hold,

almost without exception, that a title purporting to

amend a specified section of a Code or other compila-

tion of laws, without further designating the subject-

matter, is sufficient, and most of the few cases to the

contrary, it will be seen, can no longer be held as law,

even in the jurisdictions where they were rendered'.

Of similar import are the following

:

State V, Jones, 9 Idaho, 693, 75 Pac. 819;

Heller v. People, 2 Colo. App. 459, 31 Pac.

773;

Steele v. Erskine et al, 98 Fed. 215, 39 C. C. A.

173;
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Marston v. Humes, 3 Wash. 267, 28 Pac. 520;

Simon v, Northrup, 27 Ore. 487, 40 Pac. 560,

30 L. R. A. 171.

The general rule is set forth in 36 Cyc. p. 1058, F,

Title of Amendatory Act' : 'The title of an amendatory

act must indicate the subject of the amendment by

reference to the act or title of the act to be amended or

the substance thereof.''

And, in the case of Wickersham v. Smith, 7 Alas-

ka, 543, we note the following:

''If the title of the statute expresses a general pur-

pose, all matters reasonably connected with that pur-

pose, and all measures, which are convenient or appro-

priate or fairly calculated to facilitate the accomplish-

ment of that purpose, are proper parts of the statute

under the Constitutional requirements. Citing

Burrows v. Delta Transportation Co,, 106

Mich. 582, 64 N. W. 501, 29 L. R. A.

468."

Constitutional provisions with reference to the ex-

pression of the subject of an act in its title have fre-

quently been applied to amendatory statutes. A title

to an act which shows that the act is one amendatory of,

or supplemental to, specified prior legislation without

further reference to the matter with which the act

deals, or any expression of the mode or particulars of

the amendment or supplement, sufficiently complys

with such a constitutional provision,

59 C. J. Sec. 400, p. 816, and cases cited.
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Title of act is to receive a liberal construction, if

necessary to sustain legislative intent, and if words

used in title, taken in any sense they will bear, are suf-

ficient to cover provisions of act, act will be sustained,

even though such meaning may not be most common

meaning of the words,

Steinkamp v. Board of Comers, of Decatur
County (Ind.),200N. E. 211.

Title of Act, to be valid, need not express in detail

each and every means of performance and enforcement

of restrictions contained in the bill.

Board of Ins, Com'rs. v. Sproles Motor
Freight Lines (Tex.), 94 S. W. (2d)
769, Error refused.

Constitutional provision that no bill shall embrace

more than one subject, which must be expressed in its

title, does not require title to index provisions, but title

which gives such notice of object as to lead to inquiry

into body of Act is sufficient.

Shea V. Olson, 53 Pac. (2d) 615.

Under constitutional provisions requiring bill to

contain but one subject clearly expressed in title, title

of Act need not be insufficient if it gives notice of tenor

of contents of Act to interested persons of reasonably

inquiring state of mind,

Commonwealth v. Stofchek, 185 Atlantic,

840 ; holding provisions of Act is suffici-

ently contained in title to act as required

by constitution so long as title indicates

general subject to which provision in-

volved is germane.
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Constitution does not require that all legal effects

of an Act shall be stated in title, and where subject of

Act itself is embraced in title, all legal consequences

necessarily flowing from it will, for purposes of con-

stitutional requirement, be regarded as embraced in

title,

Seagram-Distillers Corp, v. Old Dearborn
Distributing Co, 2 N. E. (2d) 940; Af-
firmed.

Old Dearborn Distributing Co, v, Seagram-
Distillers Corp, 57 set. 139, 299 U. S.

196, 197.

Title of Act need not furnish complete index to its

contents, but is sufficient if it apprises legislators and

public in general of subject-matter of legislation,

Albert v. Milk Control Board, 200 N. E. 688,
690.

Test of sufficiency of title of statute is whether

language of title is sufficient to give notice of general

subject of legislative act and interests likely to be af-

fected thereby.

People V, Carroll, 264 N. W. 861, 863.

Constitutional provision requiring subject-matter

of statute to be expressed in title requires only reason-

ably intelligent reference in title to general subject-

matter of statute,

Katenkamp v. Union Realty Co,, 53 Pac. (2d)

390, 394.

Under constitutional provisions that no bill shall

contain more than one subject, any number of provis-
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ions may be contained in same bill or act, however

diverse they may be, if they are consistent with general

object or subject and have mutual relation and connec-

tion directly or indirectly with general subject or object

of act or bill,

Phillips V. Daniel, 94 S. W. (2d) 1193, 1197.

Amendatory act, setting out title of amended act,

is as comprehensive as latter act, and may include any

provision which might have been inserted in original

act without violating constitutional requirement that

subject of act be expressed in title.

An Act entitled, ''An Act to amend Section 26 of

*An Act in relation to motor vehicles, and to repeal a

certain act therein named, approved June 30, 1919, as

amended, and to add Section 21 (c) thereto', held not

unconstitutional as not expressing in title subject of

amendatory act authorizing cities to appropriate

money from license fees for establishment and main-

tenance of motor vehicle inspection stations authorized

by amended act,

City of Evanston v. Wazaii, 4 N. E. 78, 80.

Act to amend particular section of general law is

limited in scope to subject-matter of section proposed

to be amended, and such amendment implies merely

change of provisions of act on same subject to which

original section relates,

Riverland Oil Co, v, Williams, 56 Pac. (2d)

1167, 1168.

Generally where title of amendatory act specifies

section or sections to be amended, amendment must be
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germane to subject-matter of sections specified, and

amendments of other sections not specified will be void,

Watcliorn Oil Co, v, Pendergrass, 56 Pac.

(2d) 1170, to same point.

If all the provisions of the law relate to one subject

indicated in the title, and part of it are incident to it or

reasonably connected with it or in some reasonable

sense auxiliary to the object in view, the constitutional

requirement that every act shall embrace only one sub-

ject which shall be expressed in its title is obeyed,

Christy v. Elliott, 74 N. E. 1035, 1 L. R. A.
(NS) 215, 230.

In the case of Phillips v, Daniel, 94 S. W. (2d) at

page 1197, we note the following language:

''Appellants contend that the act is violative of

Article 3, Sec. 35, of the Constitution of Texas, which

provides that no bill shall contain more than one sub-

ject. House Bill 373 has only one subject, that is, the

better regulation of the life insurance business in

Texas. It merely provides that several different things

be done by several classes of insurance companies or

organizations in order that their existence and status

may be ascertained, for the purpose of better enforcing

existing statutory regulations applicable to some of

them. The law is settled that under the constitutional

provision referred to any number of provisions may be

contained in the same bill or act, however diverse they

may be ; the only requirement being that they are con-

sistent with the general object or subject, and have a



26

mutual relation and connection, directly or indirectly,

with the general subject or object of the act or bill/'

In the case of Evanston v, Wazau, 4 N. E. (2d)

at page 80, we note the following

:

'^The claim that the amendatory act of June 6,

1935, is unconstitutional because it does not express

the subject in its title must be denied. The title is, 'An

Act to amend Section 26 of an 'Act relating to motor

vehicles and to repeal a certain act therein named',

approved June 30, 1919, as amended, and to add Sec-

tion 21c thereto'. An Act to amend another act, the

former setting out the latter's title, is as comprehen-

sive as the act amended, and any provision which might

have been inserted in the original act may be incorpor-

ated in the amendatory act without violating the con-

stitutional provision that the subject of an act shall

be expressed in its title."

In the case of People v. One Ford F-8 Tudor Sedan,

Engine, etc., 55 Pac. (2d), 908, Syl. 2, at p. 910, we

quote the following:

'Title of statute may be general and need only

disclose general nature of subject of legislation, and

need not give substance of bill, nor express all details

found in body of act, nor embrace an abstract of con-

tents, nor consist of index of all provisions, so long as

provisions not mentioned in title are germane to gener-

al subject expressed."

In the case of Riverland Oil Company, et al v, Wil-
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Hams, 56 Pac. (2d) , 1167, Syl. 1 at p. 1168, we note the

following

:

''Act to amend particular section of general law

is limited in scope to subject-matter of section proposed

to be amended, and such amendment implies merely

change of provisions of act on same subject to which

original section relates/'

To same point : Watchorn Oil Co, v, Pender-
grass, 56 Pac. (2d) 1170.

It is the subject or object of a law that is to be ex-

pressed in the title, and therefore a title need not state

the reasons for the enactment of the law, or declare the

purpose for which it was enacted,

25 R. C. L. Sec. 95, p. 849, and cases cited.

But, under the usual provisions that require the

subject matter of a law to be expressed in the title, it

is generally held that nothing is accomplished by way

of extending or restricting the title, or of supplying

omissions, or of subjecting it to, or relieving it from,

constitutional objections, by the use in the title, after

the designation of some particular subject or object,

of the words ''and so forth" or "for other purposes'',

or of words of a like signification. The words "and

for other purposes" in the title of an act have been

supposed to cover provisions in the body of the act ger-

mane to the general subject thereof. But the words

are not necessary to this purpose, for without them an

act may include any matter germane to, and having

a natural connection with, the general subject or object

of the act,
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25 R. C .L., 852, and cases cited.

The constitutional provisions are satisfied if the

title states in general terms the subject, or, under some

of the provisions, the object, of the act, and it need not

disclose the details of the legislation.

State V. McKinney, 29 Mont. 375, 74 Pac,

1095, 1096.

or furnish an abstract, synopsis of index of the con-

tents of the act,

Deyoe v. Sup, CL, 140 Cal. 476, 74 Pac. 28, 98
A. S. R. 73.

for the constitutional provisions cannot be so narrowly

construed as to require the title of an act, of itself, to

contain the entire act.

People V, PeopWs Gaslight, etc. Co,, 205 111.

482, 68 N. E. 950, 98 A. S. R. 244.

This would make legislation too difficult, and bring

it into constant danger of being declared void,

Fidelity Ins, etc, Co. v. Shenandoah Val. R,
Co,, 86 Va. 1, 9 S. E. 759, 19 A. S. R. 858.

A title need not embody the distinct provisions of

the act; for any provision of the act directly or indi-

rectly relating to the subject expressed in the title, and

having a natural connection therewith and not foreign

thereto, should be held to be embraced in it.

Pioneer Irrigation Dist, v, Bradley, 8 Idaho
310, 68 Pac. 295, 296;

State V. Dolan, 13 Idaho, 693, 92 Pac. 995, 14

L. R. A. (NS) 1259.
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An act which is shown by its title to be an act to

incorporate a railroad company may contain a pro-

vision authorizing municipalities to subscribe to stock

of the company. An act which defines certain words

and terms used in it and explains their meaning as they

are therein employed is not objectionable on the ground

that it gives new and unusual definitions to words and

phrases and gives no hint or suggestion of that fact in

the title,

State V, Fargo Bottling Works Co,, 19 N. D.
396, 124 N. W. 387, 26 L. R. A. (NS)
Syl. 5, p. 879.

It is the "subject" of the act, and not the "matters

properly connected therewith", that is required to be

expressed in the title. And, even under the provisions

which do not contain these words, it need not express

all of the minor divisions of the general subject to which

the act relates; but it is sufficient if it expresses the

general subject of the act, for all the minor subdivisions

germane^ to the general subject will be held to be in-

cluded in it,

Read v. Plattsmouth, 107 U. S. 568, Syl. 3 and
4, p. 418.

The principle that under a title which is expressed

in general terms there may be included in the statute

provisions manifold in numbers and of infinite variety,

provided that they are germane to the general subject

thus expressed, has been applied to laws relating to

public and private corporations; banking laws; elec-

tion laws; tax laws; Sunday laws; laws against gaming
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and gambling houses; laws licensing, prohibiting or

regulating the sale of intoxicating liquors ; laws relat-

ing to the public health; food and drug laws; game

laws; laws relating to irrigation and water rights;

drainage laws ; laws relating to public lands ; highways,

and public parks; labor laws; lien laws; exemption

laws ; laws relating to damages ; laws relating to trades,

occupations and professions; laws prohibiting com-

binations to regulate insurance premiums; laws pro-

hibiting the business of ticket brokerage ; laws relating

to newspaper publications; land registration or Tor-

rens laws; laws relating to public officers; and auto-

mobile laws,

Jonesboro v, Cairo & St, Louis R. R. Co., 110
U.S. 192, 28 L.Ed. 118;

Lancey v. King County, 15 Wash. 9, 45 Pac.
645, 34 L.R. A. 817;

State V. Snohomish County, Sup. Ct., 68
Wash., 572, 123 Pac. 996, 997, 40
L.R. A. (NS) 793;

Levy's Succession, 115 La. 377, 39 So. 37, 5

Ann. Cas. 871, 8 L. R. A. (NS) 1180,
1184.

A title which declares the amendatory statute to

be an act to amend a designated section or the like of

a specified code is sufficient, and the precise nature of

the amendatory act need not be further specified,

Ross V. Aguirre, 191 U. S. 60, 24 SCt. 22, 48
L. Ed. 94;

Udell V. Citizen's St. R. Co., 152 Ind. 507, 52
N. E. 799, 71 A. S. R. 336 and note;
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McGuire v. Chicago etc. R, Co,, 131 la. 340,

108 N. W. 902, 33 L. K A. (NS) 706,

Syl. 3, p. 711.

In the case of Spalding v. Martiuy 241 Fed. Re-

porter 376, 377, we note the following language

:

''Much is said in the brief of the appellants regard-

ing the alleged failure of the act to indicate in its title

the nature of its numerous provisions; but we think

them all germane to its main subject-matter, expressly

declared in its title to be 'to create, establish and pro-

vide for liens on mines in favor of laborers and

materialmen, and repealing all acts and parts of acts

in conflict herewith'. The Act of Congress of August

24, 1912 (37 Stat. 512), providing for a Legislature

for the Territory of Alaska, contains a provision read-

ing in part, as follows : 'Sec. 8. * * * No law shall em-

brace more than one subject, which shall be expressed

in its title'. And it is contended on the part of the ap-

pellants that the act of April 30, 1913, contains many
subjects, and is therefore void. A careful considera-

tion of it shows that the subject undertaken to be pro-

vided for thereby is liens on mines in favor of laborers

and materialmen, and that the various matters speci-

fied by counsel as being independent subjects are but

designations by the Legislature as to who should be

considered such laborers, and as to what property

should be considered appurtenant to such mines, and

subject to the liens provided for, and how such liens

should be secured.''
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Although the title is only a formal part of an act,

and may be resorted to as an aid to the meaning of a

statute only in cases of doubt,

Bengzon v. Secretary of Justice, 299 U. S.

416, Citing Hadden v. Collector, 5. Wall.

107, 110.

In the case of in re Boswell, in the District Court,

S. D. California, Central Division, the Court in con-

struing Article 4, Section 24, of the constitution of the

State of California, 20 Federal Supplement, at pages

748, 749, 750 and 751, uses the following language:

''California constitutional requirement that every

act shall embrace but one subject, which subject shall

be embraced in its title, is not to be narrowly or techni-

cally interpreted but is to be construed liberally to up-

hold proper legislation, all parts of which are reason-

ably germane,

Syl. 6, at page 748.

Under California constitutional requirement that

every act shall embrace but one subject, which subject

shall be embraced in its title, it is not essential that best

or even an accurate title be employed as long as the title

is suggestive of the legislative purpose, and is a reason-

ably intelligent reference to the subject to which the

legislation is to be addressed, a catalog of the enactment

being unnecessary,

Syl. 7, at page 748.

Under California constitution requirement that

every act shall embrace but one subject, which subject
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shall be embraced in its title, where the body of an act

embraces provisions which are germane to the general

subject stated in its title, the title will be held sufficient

to include all the terms in the body of the act, and, if

the title suggests to mind the field of legislation which

the text of the act includes, the title will not be held mis-

leading or insufficient or the act restricted in its opera-

tion,

Syl. 8, at page 748.

Now, what is the authoritatively approved rule by

which a test is made to determine whether or not the

title of a California legislative act conforms to the ap-

plicable constitutional requirements of that state?

Must the title meticulously include all elements or

be a complete index of the text of the law? We think

not. The constitutional section is not to be narrowly

or technically interpreted, but is to be construed liber-

ally to uphold proper legislation, all parts of which are

reasonably germane. As the state's highest court has

observed, the provision of the State Constitution under

consideration was not designed as a loophole of escape

from or as a means for the destruction of legitimate

legislation,

Syl. 6, at page 751.

It is not even essential that the best or even an ac-

curate title be employed, as long as the title is sugges-

tive of the legislative purpose. It need not be a cata-

log of the enactment. Heron v. Riley, 209 Cal. 507,

289 P. 160. The title is constitutionally sufficient if it
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is a reasonably intelligent reference to the subject to

which the legislation is to be addressed. Estate of

Wellings, 192 Cal. 506, 221 P. 628. In other words,

where the body of an act embraces provisions which

are germane to the general subject stated in its title,

the title shall be held sufficient to include all of the

terms of the body of the act, and, if the title suggests

to the mind the field of legislation which the text of the

act includes, the title will not be held misleading or in-

sufficient, or the act restricted in its operation.

People V, Jordan, 172 Cal. 391, 1,56 P. 451. See, also,

the recent decision of the California Supreme Court

reiterating this guiding principle in Harris v. Fitting

(Cal. Sup.) 69 P. (2d) 833.

When we examine the contents of the 'Uniform

Trust Receipts Act' in the light of the rules applied by

the state's highest court to similar matters, we find

the constitutional objection to this law untenable or at

least of very doubtful merit,

Syl. 7 and 8, at page 751.''

While the title of a statute should not be entirely

ignored in determining the legislative intent, it cannot

be used to extend or restrain any positive provisions

contained in the body of the act, and is of little weight,

even when the meaning of such provisions is doubtful,

Goodlett V, Louisville & N. R, Co., 122 U. S.

391, 7 Sup. Ct. Rep. 1254, 30 L. Ed. p.

1233;

Hadden v. Collector, 72 U. S. 518, 5 Wall. 110,

18 L. Ed. 519.
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TAXATION

In the case of the American Harrow Co. v. Shaffer,

68 Fed. 753, we note the following language relative

to an excise or license tax and discriminations, as

follows

:

^The question under discussion, viz., the power

of the legislature to lay a license tax, on other than an

ad valorem basis, was before the Supreme Court of

the State of Virginia in Com, v. Moore, 25 Grat. 962,

and was held to be constitutional. As to the discrimi-

nation complained of, much might be said, if it were

within the province of the court to do so, in defense of

the statute, and of the wisdom and justice of the policy

pursued by the legislature in its enactment. But the

justice or injustice of the act is a question with which

the court can have no concern. It is a matter that the

constitution has confided to the judgment and discre-

tion of the legislature. The rule of law upon this sub-

ject seems to be that, except where the constitution has

imposed limits upon the legislative power, it must be

considered as practically absolute, whether it operates

according to natural justice, or not, in any particular

case. The judiciary can only arrest the execution of

a statute when it conflicts with the constitution.

(Cooley Const. Lim. 201). The presumption always is

that the legislature has judged correctly of its consti-

tutional powers, and the contrary must be clearly

demonstrated before a co-ordinate branch of the gov-

ernment can be called upon to interfere between the
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people and their immediate representatives. The de-

cisions of all the courts, state and federal, speak a uni-

form language on this subject. We declare an act of

the general assembly void only when such an act clearly

and plainly violates the constitution, and in such man-

ner as to leave no doubt or hesitation on our minds,''

The decision of the court in the above entitled

case was sustained and the case dis-

missed on appeal to the Supreme Court
of the U. S. 166 U. S. 718, 41 L. Ed. 1187

;

See Flwt v, Stone-Tracy Co,, 220 U. S. 150,

151, 164, 55 L. Ed. 413, 414, 418, 419
on Excise Tax.

Statute requiring payments into state treasury on

deaths of employees, without dependents, to create fund

for additional death benefits, held not in violation of

the due process and equal protection clause of the Four-

teenth Amendment. Employer voluntarily submitting

to compensation act as then existing, submits to all

amendments constitutionally enacted thereafter while

continuing under its provisions.

B. F. Sturtevant Co,, et al v, O'Brien, et al,

202 N. W. 324 Wis. 10.

To same point, Verhelst Const, Co, v. Galles,

235 N. W. 556, 557.

In the case of Society for Savings v, Coite, 6 Wall.

602, 18 L. Ed. 902, the Supreme Court of the United

States thus states the law

:

"Nothing can be more certain in legal decisions

than that the privilege and franchises of a private cor-

poration, and all trades and avocations by which the
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citizens acquire a livelihood, may be taxed by a state for

the support of the state government'',

To same point : Hamilton Co, v. Mass,, 6 Wall.

632, 635, 18 L. Ed. 906; Cooley on taxa-

tion, 384, 392, 410 on page 384: "The
same is true of occupations

;
government

may tax one, or it may tax all. There
is no restriction upon its power in this

regard unless one is expressly imposed
by the Constitution''.

Courts will not hold taxing statutes unconstitu-

tional unless such a ruling is absolutely required,

Benj, Franklin Thrift Stores Inc, et al v.

Henneford, 60 Pac. (2d) 86, Syl. 5, p.

92.

A contract between individuals cannot have the

effect of depriving the state or any municipal sub-

division of any power of taxation otherwise belonging

to it,

12 C. J. p. 993.

In the case of Southern Boulevard R, Co, v. City

of New York, 86 Fed, (2d) 633, at pages 635, 636 and

637, we note the following

:

"Court has primary obligation to sustain tax and

must begin with assumption that classification for tax

purposes rests on some rational basis within knowledge

and experience of legislators. Excessiveness of tax

alone, divorced from other facts does not vitiate an

otherwise lawful tax.

Appellant in this action, seeks to recover a 3 per

cent tax equal to $8,776.75 paid by it under protest for
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the first nine months of 1935. After payment, appel-

lant had a deficit for this period. It charges that the

local laws, in imposing the tax, impair the obligation

of a contract, in violation of Article I of the Constitu-

tion, and contravene the due process and equal pro-

tection clauses of the Fourteenth Amendment. '^ * * It

is immaterial that the tax in question is said to be for

the 'privilege of exercising the franchise' or that both

under the franchise and disputed tax gross income is

taken as the measure.

Inequalities in state taxation are not forbidden

and, consequently, the state can classify, and in so doing

can discriminate either in taxing or conversely, in ex-

empting from taxation.

See State Board of Tax Com'rs. v. Jackson^

283 U. S. 527;

Citizens Tel Co. v. Fuller, 229 U. S. 322.

Once the lawfulness of the method of levying the

tax is affirmed, the judicial function ceases,

Stewart Dry Goods v. Lewis, 294 U. S. 550,

563.

In Southwestern Oil Co. v. Texas, supra, a 2 per

cent tax upon gross receipts of those engaged in the

wholesale business of coal, oil, etc., and any mineral

oils refined from petroleum was held valid against the

objection that wholesale dealers in other articles were

taxed at a lesser amount. An occupation tax upon the

business of distilled spirits was upheld in Brown-

Forman Co. v. Kentucky, 217 U. S. 563.
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The Legislature, in order to meet a vital public

need, selected a large class and, dealing with it uni-

formly, imposed upon it a heavier burden of taxation.

We are unable to say that its action was unreasonable.

The 5-cent fare, compelled by its franchise, does not

render the tax unconstitutional. That is a hardship

caused by its contract which, as we have said, did not

curtail the taxing power. During the period for which

taxes, now sought to be recovered, were paid, appellant

suffered a deficit. But this fact, no less than if the

reasonableness of an otherwise invalid tax were to be

urged upon the ground that a large profit had been

made during the taxing period, cannot affect the con-

stitutionality of a tax or justify an interference with

the taxing power when reasonably exercised. Any
hardship of this nature must be alleviated by the Legis-

lature.''

Constitutional provisions for uniform taxation

refer to. tax on property, not tax on occupation or busi-

ness. Tax referred to by Section 9 of the Organic Act,

providing for uniform taxation, is a tax on property

and not tax on occupation or business,

Sec. 9, Organic Act of Alaska.

Money payable into state treasury for vocational

rehabilitation of disabled employees is not tax on prop-

erty, but tax on occupation or business.

Where there are no dependents of deceased em-

ployee, the employer or insurance carrier shall pay a

stated sum into a state fund for purposes stated.
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Home Accident Ins. Co, v. Industrial Com, of
Arizona, 269 Pac. 501, 502, Syl. 6, 9.

And, in the above case, we note at page 505, the

following: ''Under the great weight of authority, a

tax on occupation, business, etc., is not, in legal contem-

plation, a tax on property, which falls within the inhi-

bition imposed by the usual constitutional provision

in relation to uniformity of taxation. The distinction

between the taxing power and police power was pointed

out in 22 American and English Encyclopedia of Law
(2d) 917, in the following language: That the taxing

power is exercised for the raising of revenue, while the

police power is exercised only for the purpose of pro-

moting the public welfare, and though this end may be

attained by taxing or licensing occupations, yet the ob-

ject must always be regulation and not the raising of

revenue, and hence the restrictions upon the taxing

power do not apply.''

The state is at liberty, notwithstanding the 14th

Amendment, to disregard questions of fault in arrang-

ing a system of compensation for such injuries.

Mountain Timber Co. v. Washington, 243,

U. S. 243, 61 L. Ed. at p. 698.

CONTRACTS

Section 941, Compiled Laws of Alaska, 1933, as

amended by Chapter 89, Session Laws of Alaska, 1935,

makes it obligatory on foreign corporations to file cer-

tified copies of their articles of incorporation and other

papers, as may be required, in the office of the Auditor
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of Alaska, and in the office of the Clerk of the District

Court for the judicial division wherein it intends to

do or engage in business.

When a foreign corporation has complied with

the laws above referred to, what is the contractual re-

lation between such corporation and the Territory? We
believe a correct answer to that question will determine

the liability of such a corporation doing business in the

Territory, especially a foreign corporation.

The charter of a business corporation formed

under our laws. Article II, Chapter XI, Compiled Laws

of Alaska, 1933, as well as the charter or grant of

authority authorizing foreign corporations to do busi-

ness in the Territory of Alaska, Article III, Chapter

XI, Compiled Laws of Alaska, 1933, as amended by

Chapter 89, Session Laws of Alaska, 1935, constitutes

in each case a tripartite contract. First : The charter

is a contract between the corporation and the Terri-

tory; Second: It is a contract between the corporation

and the stockholders; and. Third: It is a contract

between the stockholders and the Territory. Hence,

privity of contract is not lacking as between the Terri-

tory of Alaska and the appellee in this action.

Foreign corporations authorized to do business in

Alaska under our laws, including the appellee in this

cause, being the only corporations, individuals, com-

panies, or associations, refusing to comply, or live up

to the provisions of the statutes just referred to, and

under which this action was instituted, we are required
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to resort to this Court in order to collect the just

amounts due the Territory of Alaska.

Therefore, we believe all that is necessary in this

case is to call the court^s attention to the legal rights and

privileges of a foreign corporation, to do business in

the Territory, and its obligations under such granted

right or privilege. While neither a domestic or foreign

corporation can be required to respond in cases of this

nature under the provisions of an unconstitutional stat-

ute, but a failure to invoke a statutory remedy is cer-

tainly a waiver of right to subsequently challenge con-

stitutionality of a statute. Hence, we again turn to

the consideration of plaintiff's demurrer and to the

defendant's answer. Under the provisions of Section

3426, Compiled Laws of Alaska, 1933, the plaintiff may

demur to the defendant's answer containing new mat-

ter when it appears upon the face thereof that such new

matter does not constitute a defense or counterclaim.

We submit plaintiff's demurrer to the defendant's

answer for the consideration of the court, and presume

without admitting, that the defendant's answer attack-

ing the constitutionality of the statute under which the

complaints were filed in the lower court and cause, is

to be considered as new matter and not a counterclaim.

The fact that a foreign corporation has obtained

a permit to do business in the state and has paid the

fees or taxes prescribed by the existing statute does not

raise a contract on the part of the state as to the rate or
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manner of taxation nor preclude the imposition of addi-

tional taxes,

12 C. J. Sec. 670, p. 1047.

When a foreign corporation accepts a license to do

business in a state whose constitution or general stat-

utes contain such a provision, that provision becomes

a part of the contract between the corporation and the

state, which may make any laws affecting the business

of the corporation that may be deemed proper, subject

of course to constitutional limitations,

14a C. J. Sec. 3967, p. 1265, Citing Standard
Home Co. v. Davis, 217 Fed. Syl. 4, 904,
917.

A foreign corporation can do business in this Ter-

ritory only by permission of the Territory and can con-

tinue to do business within the Territory only so long as

the Territory permits it,

12 C. J. Note 30, p. 969.

A corporation which seeks to establish a business

domicile in a state other than that of its creation must

take that domicile as individuals are always under-

stood to do, subject to the responsibilities and burdens

imposed by the laws which it finds in force there. It

becomes amenable to the laws of the latter state and

to the process of its courts, upon the same principle,

and to the same extent as natural persons or domestic

corporations,

Ladd Metals Co. v. American Min. Co., 152

Fed. 1008, 1009, 1010.
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A license or permit to do business within the state

granted to a foreign corporation does not absolve it

from subjection to the local laws. Whether or not the

corporation has such license or permit, its transactions

within the state are subject to the laws of the state.

The charter of a corporation, whether it is created

by a special act or formed under a general corporation

law, is a contract between the corporation, or the cor-

porators, or members, and the state,

14 C. J. Sec. 162, p. 161, and cases cited.

It is a contract between the state and the corporation,

between the corporation and the stockholders, and be-

tween the stockholders and the state,

Carey v, SL Joe Mining Co,, 91 Pac. 369.

It is a well organized principle of law that the

charter of a corporation having a capital stock is a

contract between three parties, and forms the basis of

three distinct contracts. The charter is a contract

between the state and the corporation; second, it is a

contract between the corporation and the stockholders

;

third, it is a contract between the stockholders and the

state. This contract, on the one hand, places the cor-

poration under an obligation to perform the duties to

the public which it has undertaken under the charter,

and it cannot, without the consent of the state, change

its terms or absolve itself from its obligation,

14 C. J. Sec. 162, p. 161, 162.

A charter granted by a state to a private corpora-

tion constitutes a contract between the state and the
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incorporators within the protection of the contract

clause of the constitution,

Dartmouth College v. Woodwardy 4 L. Ed.

629, Syl.

and the rule thus established has, notwithstanding

vigorous opposition and criticism, met with universal

recognition and enforcement by the Federal and State

courts,

12 C. J. Sec. 648, p. 1021, Citing Louisville

Gas Co. in error v. Citizens Gas-light Co.^

115 U. S. 683, 29 L. Ed. 510.

In the case of Campbell Oil Co. et al v. Elledge, 61

Pac. (2d) p. 223, 224, Syl. 2 and 3, we note the follow-

ing language

:

"Whether facts as disclosed by record established

existence of relation of master and servant within

Workmen's Compensation Law is a question of law for

court.

Relation of employer and employee within Work-

men's Compensation Law is created either by expressed

contract, unequivocal acts of parties, or by implied con-

tract."

We quote the following excerpts from the case of

Pacific Employers' Ins. Co. et al v. Pillsbury et al, 14

Fed. Supp. 156:

''Act directing employers to pay $1,000 to United

States Treasurer when longshoreman dies, leaving no

dependents, held not unconstitutional as failing to give

deputy commissioner jurisdiction to determine if
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money is due, in view of specific provision that payment

shall be predicated on 'determination' by deputy com-

missioner of necessary facts (Longshoremen's and

Harbor Workers' Compensation Act, Sec. 44 (c) (1),

33 U. S. C. A. Sec. 944 (c) (1).

General statute must give way before statutes per-

taining to precise and particular phases of same

subject-matter.

Act directing employers to pay $1,000 to United

States Treasurer when longshoremen dies, leaving no

dependents, held not unconstitutional as failing to pro-

vide means for enforcing payment, since such sum is

^compensation' and not a 'penalty', and deputy com-

missioner under his general grant of jurisdiction and

administrative power has authority to make orders to

enforce his determination (Longshoremen's and Har-

bor Workers' Compensation Act, Sees. 2 (12), 44 (c)

(1), 33 U. S. C. A. Sees. 902 (12), 944 (c) (1).

Court held not precluded from considering mode

of enforcing order made by deputy commissioner re-

quiring employer to pay $1,000 to United States Treas-

urer for death of longshoreman who left no dependents,

because no steps had been taken to execute order, since

court sitting in equity will assume jurisdiction of all

questions involved and dispose of them in one action

(Longshoremen's and Harbor Workers' Compensation

Act, Sec. 21 (b), 44 (c) (1), 33 U. S. C. A. Sees. 921

(b), 944 (c) (1).
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Award of $1,000 which employer is required to

pay to United States Treasurer when longshoreman

dies, leaving no dependents, is enforceable like any

other compensation award or order, by deputy com-

missioner of United States Treasurer (Longshore-

men's and Harbor Workers' Compensation Act, Sees.

21 (b), 44 (c) (1), 33 U. S. C. A. Sees. 921 (b), 944

(c) (1).''

Under Workmen's Compensation Act, Legislature

intended to compensate for all fatal, as well as other

injuries covered by act, notwithstanding employee

might not have dependents,

Maryland Casualty Co. v. Sutherland, 169

So. 679, Syl. 6, p. 683.

Relation of employer and employee within Work-

men's Compensation Law is created either by express

contract, unequivocal acts of parties, or by implied

contract,

Campbell Oil Co, v, Elledge, 61 Pac. (2d) 223.

Section 2162, Compiled Laws of Alaska, 1933, as

amended by Section 6, Chapter 84, Session Laws of Al-

aska, 1935, provides employer may deduct $2.50 each

month from wages due employee.

Construction given to Workmen's Compensation

Act must conform to intent of Legislature,

Meznarich v. Republic Coal Co., 53 Pac. (2d)

82, 87.
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CONSTITUTIONAL LAW
In the case of Elliott et al v. El Paso Electric Co.

et al, 88 Fed. (2d) Syl. 1, p. 505, decided March 18,

1937, the Court uses the following language:

"A legislative Act should not be declared void un-

less its unconstitutionality appears beyond every rea-

sonable doubt, and such a ruling is necessary to the dis-

position of the case''.

In the above case, the C. C. A. reversed the

District Court of the U. S. for the

Western District of Texas. (15 Fed.

Supp. 81).

In the case of DeRuiz v, DeRuiz, et al, 88 F. (2d)

p. 752, 753, 754, Syl. 1 and 2, v^e note the following

language used by the Court:

"In interpreting legislation, court is under duty

to ascertain, if possible, intent of Legislature, but such

intent must be found in the language employed.'' And
again, "When words used in statute are plain, they

give meaning to the statute, and it is neither the duty

nor the privilege of Court to enter speculative fields in

search of a different meaning." On pp. 753-754 the

court holds : "While it is the duty of the courts in in-

terpreting legislation to ascertain, if possible, the intent

of the Legislature, we must not overlook the general

rule of statutory construction that such intent is to be

found in the language employed".

Citing C7. S. v, Goldenherg, 168 U. S. 95, 42

L. Ed. 394.
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''When the words used are plain, they give mean-

ing to the Act, and it is neither the duty nor the priv-

ilege of the Courts to enter speculative fields in search

of a different meaning^^

Citing Cammetti v, U. S. 242 U. S. 470, 61

L. Ed. 442.

And, again, on p. 754, same case, the court announces

what we have ever been taught with reference to statu-

tory construction, that is to say, ''That in order to re-

ject the literal interpretation of statutory language

there must be something to make plain the intent of

Congress (Legislature) that the letter of the statute is

not to prevail",

Citing Treat v. White, 181 U. S. 264, 268, 45
L. Ed. 853.

Executive, Legislative, and Judicial Departments

are independent of each other, and courts generally

refuse to invade province of legislative bodies,

^City of Wheeling v, John F, Casey Co,, 85

Fed. (2d),Syl. 2, 922, 924.

All statutes are presumed to be constitutional

until the contrary appears beyond a reasonable doubt.

Courts will not hold taxing statutes unconstitutional

unless such a ruling is absolutely required,

Benjamin Franklin Thrift Stores v. Henne-

ford, 60 Pac. (2d) 86, Syl. 5 and 6, at p.

92.

Where constitutionality of statute is attacked, a

statute will bear two constructions, one of which will
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render it unconstitutional, and the other, constitution-

al; courts have duty to adopt construction rendering

it constitutional,

In re Chilton, 16 Fed. Supp. 14, 16;

S, Buchsbaum & Co, v. Beman, 14 Fed. Supp.
444, 447;

Consolidated Gas Utilities Corp, v, Thomp-
son, 14 Fed. Supp. 318, 325.

Legislative acts are presumably constitutional and

all doubts should be resolved favorably to validity,

Rai7iey v, Michel, 57 Pac. (2d) 932, Syl 5, p.

938;

In construing statute every doubt must be resolved

in favor of its constitutionality.

State V, Arthur Duvic's Sons, 170 So. 23, Syl.

9, p. 25.

Where words of a statute are plain, there is no

room for construction thereof,

Osaka Kaisha Line v, U. S., 300 U. S. p. 101,

citing U. S. V. Wiltberger, 5 Wheat. 76,

95, 96, and others.

There is no room for construction of unambiguous

statute,

Standard Oil Co, v. Fitzgerald, 86 Fed. (2d)

799, Syl. 2, 801, 802.

Rule of strict construction of statutes is subordi-

nate to rule of sensible construction, and is not to be

applied so as to defeat obvious intention of Legislature,

Garrity v, Dist, of Columbia, et al, 86 Fed.

(2d) 207, Syi. 4, 214.
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In the case of the Inspiration Consolidated Copper

Co, V. Mendez, 166 Pac. at p. 282, the court used the

following language:

''The legislative power of the state is not con-

trolled nor controllable by simple mandatory directions

given by means of constitutional provisions which di-

rect action, but do not restrict action on the part of the

Legislature. When the Legislature is not constitution-

ally restricted, it may act or not as the occasion may
seem proper, and in acting may pass any law the Legis-

lature deems for the welfare of the state, unless pro-

hibited by some positive constitutional provision, and

all such laws not so prohibited are valid/'

Workmen's Compensation Act and subsequent

amendments should be liberally construed,

B, F, Sturtevant Co. et al v. O'Brien, 202
N. W. 324.

Courts are slow to inquire into the mere wisdom

of a statute; the question being so pre-eminently one

for the law-making branch of the government that they

will interfere only where there can be no two opinions

as to the mischievous and evil tendencies of the act,

State ex rel Davis-Smith Co, v, Clausen, 117

Pac. Syl. 12, 1103, at pp. 1119, 1120.

The burden rests upon him who assails the Act to

show an improper exercise of the legislative power.

Mo. Pac. Ry. Co. v. Norivood, 283 U. S. 249,

255;

Borden's Farm Products v. Baldwin, 293

U. S. 194, Syl. 2, p. 209.
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It is within the province of the Legislature to de-

termine what matters and conditions pertaining to the

public welfare require attention, and the remedy,

Radice v. New York, 264 U. S. 292.

The court does not inquire into the wisdom of the

Act, nor the economic conditions of the Territory which

induced its passage; and unless the Act is entirely

beyond the legislative power, it is not subject to con-

stitutional objections,

Nehhia v. New York, 291 U. S. 502, Syl. 13,

pp. 537, 538.

'

With reference to statutory construction and con-

stitutional application thereto, we note in the case of

Cuthbertson et al v. Union Pacific Coal Company, 62

Pac. (2d) 311, Syl. 2, 3, 11 and 12, at pages 314, 315

and 317, the following quotations:

^^To ascertain meaning of given law, all statutes

relating to same subject, or having same general pur-

poses, should be read in connection with it as constitut-

ing one law.

Effect must be given, if possible, to whole statute

and every part of it.

Underlying facts may condition constitutionality

of a statute and if court cannot take judicial notice of

such facts, burden to show them lies on party claiming

law to be unconstitutional, presumption being that law

is constitutional.

If a state of facts which would justify legislation

i
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can reasonably be conceived to exist, court must pre-

sume that it did exist when law was passed/'

Further reference to statutory construction and

constitutional applications to the same, we note in the

case of Katenkamp et al v. Union Realty Co., 53 Pac.

(2d) 391, Syl. 6, 7, and 8, at p. 393

:

"Court must assume constitutionality of statute

which is adapted to lawful purpose and appears to be

constitutional unless unconstitutionality appears on

face of statute as pure proposition of law unmixed with

matters of fact which must be determined on trial.

Failure to invoke statutory remedy is waiver of

right to subsequently challenge constitutionality of

statute.

Failure of statute authorizing littoral owners of

property adjacent to state tidelands to petition for re-

moval of groins, to refer to littoral owners did not ren-

der statute violative of constitutional requirement that

subject-matter of act be expressed in title."

One phase of the rule is to the effect that ''if a

state of facts which would justify the legislation can

reasonably be conceived to exist, the Court must pre-

sume that it did exist when the law was passed",

Shea V, Olson, 53 Pac. (2d) 615, Syl. 11, p.

620;

Continental Baking Co. v. Woodring, 55 Fed.

(2d) 347,353;

Crescent Cotton Oil Co. v. State of Miss., 257

U. S. 137, 66 L. Ed. 166, 171.
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A presumption in favor of constitutionality is

raised by the mere fact of the enactment of a statute by

the Legislature; and the burden of showing that it is

unconstitutional is on the party asserting it,

Smeltzer v. St Louis, etc. R, Co,, 158 Fed.

649, Syl. 2, 652;

Citing Hylton v, U. S., 3 Dall. 175, 1 L. Ed.

556.

Mere maxim of construction is never permitted to

defeat plain intent of statute, and should be applied

with great caution to constitutional provisions relating

to legislative branch of Government,

Home Accident Insurance Co. v. Industrial

Commission, 269 Pac. 501, Syl. 4, 5, p.

504.

Workmen's Compensation Act, although in dero-

gation of common law, is highly remedial, and should

be liberally construed in favor of workman.

City of Alexandra v. McClary, 188 S. E. 158,

Syl. 1, p. 160.

The defendant appellee in his affirmative defenses

refers to the constitutional liability of contract and

due process. We note in the West Coast Hotel Co. v.

Parrish, 300 U. S. at pages 391, 392, 393 and 394, the

following

:

''What is this freedom? The Constitution does

not speak of freedom of contract. It speaks of liberty

and prohibits the deprivation of liberty without due

process of law. In prohibiting that deprivation the
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Constitution does not recognize an absolute and uncon-

trollable liberty. Liberty in each of its phases has its

history and connotation. But the liberty safeguarded

is liberty in a social organization which requires the

protection of law against the evils which menace the

health, safety, morals and welfare of the people.

Liberty under the Constitution is thus necessarily sub-

ject to the restraints of due process, and regulation

which is reasonable in relation to its subject and is

adopted in the interests of the community is due

process.

This essential limitation of liberty in general gov-

erns freedom of contract in particular. More than

twenty-five years ago we set forth the applicable prin-

ciple in these words, after referring to the cases where

the liberty guaranteed by the Fourteenth Amendment
had been broadly described: *But it was recognized

in the cases cited, as in many others, that freedom of

contractus a qualified and not an absolute right. There

is no absolute freedom to do as one wills or to contract

as one chooses. The guaranty of liberty does not with-

draw from legislative supervision that wide depart-

ment of activity which consists of the making of con-

tracts, or deny to government the power to provide re-

strictive safeguards. Liberty implies the absence of

arbitrary restraint, not immunity from reasonable

regulations and prohibitions imposed in the interests of

the community,'

Chicago, B. & Q. R, Co, v. McGuire, 219 U. S.

549, 567.
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This power under the Constitution to restrict

freedom of contract has had many illustrations. That

it may be exercised in the public interest with respect

to contracts between employer and employee is unde-

niable. Thus statutes have been sustained limiting em-

ployment in underground mines and smelters to eight

hours a day {Holden v. Hardy, 169 U. S. 366) ; in re-

quiring redemption in cash of store orders or other evi-

dences of indebtedness issued in the payment of wages

{Knoxville Iron Co. v. Harbison, 183 U. S. 13) ; in for-

bidding the payment of seamen's wages in advance

{Patterson v. Bark Eudora, 190 U. S. 169) ; in making

it unlawful to contract to pay miners employed at quan-

tity rates upon the basis of screened coal instead of the

weight of the coal as originally produced in the mine

{McLean v. Arkansas, 211 U. S. 539) ; in prohibiting

contracts limiting liability for injuries to employees

{Chicago, B, & Q, R. Co. v. McGuire, supra) ; in limit-

ing hours of work of employees in manufacturing es-

tablishments {Bunting v. Oregon, 243 U. S. 426) ; and

in maintaining workmen's compensation laws (A^. Y.

Central R. Co. v. White, 243 U. S. 188; Mountain Tim-

ber Co. V. Washington, 243 U. S. 219) . In dealing with

the relation of employer and employed, the Legislature

has necessarily a wide field of discretion in order that

there may be suitable protection of health and safety,

and that peace and good order may be promoted

through regulations designed to insure wholesome con-

ditions of work and freedom from oppression {Chicago,

B. & Q. R. Co. V. McGuire, supra, p. 570).
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The point that has been strongly stressed that

adult employees should be deemed competent to make

their own contracts was decisively met nearly forty

years ago in Holden v. Hardy ^ supra, where we pointed

out the inequality in the footing of the parties. We
said (Id., 397) :

The legislature has also recognized the fact, which

the experience of legislators in many States has corro-

borated, that the proprietors of these establishments

and their operatives do not stand upon an equality, and

that their interests are, to a certain extent, conflicting.

The former naturally desire to obtain as much labor

as possible from their employees, while the latter are

often induced by the fear of discharge to conform to

regulations which their judgment, fairly exercised,

would pronounce to be detrimental to their health or

strength. In other words, the proprietors lay down the

rules and the laborers are practically constrained to

obey them. In such cases self-interest is often an un-

safe guide, and the legislature may properly interpose

its authority.'

And we added that the fact 'that both parties are

of full age and competent to contract does not neces-

sarily deprive the State of the power to interfere where

the parties do not stand upon an equality, or where the

public health demands that one party to the contract

shall be protected against himself. The State still

retains an interest in his welfare, however reckless he

may be. The whole is no greater than the sum of all
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the parts, and when the individual health, safety and

welfare are sacrificed or neglected, the State must

suffer\''

In the case of the Labor Board v. Jones & Langhlin,

301 U. S. at p. 30, we note the following language used

by the Court

:

''The cardinal principle of statutory construction

is to save and not to destroy. We have repeatedly held

that as between two possible interpretations of a stat-

ute, by one of which it would be unconstitutional and

by the other valid, our plain duty is to adopt that which

will save the act. Even to avoid a serious doubt the

rule is the same.

To same point

:

Federal Trade Common, v, American Tobacco
Co., 264 U.S. 298, 307;

Panama R, Co, v. Johnson, 264 U. S. 375,390

;

Missouri Pac, R. Co. v. Boone, 270 U. S. 466,

472;

Blodgett v. Holden, 275 U. S. 142, 148;

Richmond Screw Anchor Co, v. U. S. 331,
346."

In the case of Houston & North Texas Motor

Freight Lines, et al v, Phares, et al, 19 Fed. Supp. 421,

422, we respectfully call the Court's attention to the

language used by the Court in that case, as follows

:

"It is not the prerogative of a court to determine

when a Legislature should amend a law or when it

should repeal one, or when a law is wise or unwise.
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The policy of a state must of necessity be deter-

mined by its law-making body rather than by the

courts. This is true not merely as a matter of choice

but of necessity and is not discretionary with the courts.

Matters of policy are not determined by the court

and should not be determined by the courts, but must

of necessity be determined by the Congress, when na-

tional, and by the Legislature where confined to the

state.

To grant the relief sought here would amount to

a further encroachment of the federal courts over the

power of a state government and thereby deprive the

states more and more of the right to determine and

control their policies. I think these matters until

otherwise expressly provided for by constitutional pro-

visions should be, under well regulated rules of equity,

left undisturbed and every doubt and every intend-

ment resolved in favor of the sovereignty over the ques-

tion of the state and its authority in its police power.''

FOREIGN CORPORATIONS
A foreign corporation, not being a citizen within

the meaning either of the Constitution as originally

adopted, or of the Fourteenth Amendment thereto, it

follows that the state may prohibit foreign corporations

from doing business within its boundaries, or may

grant such privileges on such conditions as it deems

best.

Their rights and privileges in states other than

the state in which they were created restricted to a full
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and complete compliance of all laws enacted by the

states in which they were created, as well as enacted by

the foreign state into which they may have acquired

the right to do business ; in support of that principle,

we respectfully refer the Court to the case of Hooper v.

State of California, 155 U. S. 652, where we note the

following language used by the Court:

"The principle that the right of a foreign corpora-

tion to engage in business within a state other than that

of its creation, depends solely upon the will of such other

state, has been long settled, and many phases of its ap-

plication have been illustrated by the decisions of this

Court."

With the question of the expediency or policy of

the statutes imposing conditions upon foreign corpora-

tions the court has nothing to do. It is purely a legis-

lative question. The statute must stand, unless it is

plainly in conflict with some constitutional provision,

and, if there is doubt as to its constitutionality, the

doubt must be resolved in favor of the Legislature.

RIGHTS OF TERRITORY TO COLLECT
COMPENSATION

Where there are no dependents of a deceased em-

ployee, the employer or insurance carrier shall pay a

stated sum into a state fund for purposes stated.

Home Accident Ins, Co, v. Industrial Comm'n.
of Arizona, 269 Pac. 501;

B. F. Stewart Co, v, O'Brien, 202 N. W. 324;
71 C. J. 266, 267, Sees. 20 and 21.
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Section 2161, Compiled Laws of Alaska, 1933, as

amended by Chapter 84, Session Laws of Alaska, 1935,

provides for the payment of certain sums of money to

the Territory of Alaska upon the death of an employee,

or employees, who may lose his life while in the actual

employment of such employers as designated in said

statute. Therefore, has the Territory of Alaska the

constitutional right to demand and collect from that

class of employers of labor mentioned, referred to and

specifically defined in said Chapter of our Workmen's

Compensation Act as amended by Chapter 84, Session

Laws of Alaska, 1935, for the death of an employee

killed while engaged and performing the labor for

which he was employed and leaving no dependents?

It is our contention that the Territory may con-

stitutionally and legally do so, for the reason that all

legislation not prohibited by our Organic Act or re-

served to the United States are proper subjects of legis-

lation by our Territorial Legislature.

By an Act of Congress approved March 4, 1927,

Chapter 509, Sec. 44, 44 Stat. 1444—Sec. 944 (c) (1),

33 U. S. C. A., it is provided:

''Each employer shall pay $1,000 as compensation

for the death of an employee of such employer resulting

from injury where the deputy commissioner determines

that there is no person entitled under this chapter to

compensation for such death''. The aforesaid said

sum of money must be paid into the United States

Treasury for the specific purposes in Act stated,
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Pacific Employers his, Co. v. Pillsbury, et al,

14 Fed. Supp. 156.

Declaring above Act of Congress constitu-

tional.

Under Workmen's Compensation Act, Legislature

intended to compensate for all fatal, as well as other

injuries covered by the Act, notwithstanding employee

might not have dependents,

Maryland Casualty Co. et al, v. Sutherland^
169 So. 679.

And, in the above case, we note the following

:

"In thirty states compensation is payable only to

dependents and certain designated beneficiaries, upon

the death of the employee. It is provided by the laws

of nine states, Alaska, the District of Columbia, and by

the Longshoremen's and Harbor Workers' Compensa-

tion Act (33 U. S. C. A. Sees. 901-950) that if the de-

ceased employee left no dependents, specified payments

shall be made into public funds."

Also, see same case for construction of statute, and

holding

:

'The legislative history of an Act is important

only where there is doubt as to what is meant by the lan-

guage employed in the Act. Where the language used,

considered in its ordinary and grammatical sense,

clearly expressed the legislative intent, rules of con-

struction and interpretation are unnecessary",

State V. Burr, 84 So. 61, 62, Syl. 20, p. 73;

Osborne v. Simpson, 114 So. 543.
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The intention and meaning of the Legislature

must be primarily determined from the language of

the statute itself, and not from conjecture aliunde.

When the language of the statute is clear and unam-

biguous and conveys a clear and definite meaning, there

is no occasion for resorting to the rules of statutory

interpretation and construction. The statute must be

given its plain and obvious meaning,

Douglas, Inc, v, McRainey, 137 So. 157, Syl.

1, p. 159;

State V. Amos, 79 So. 433, Syl. 3 at p. 435.

Wisdom and expediency of statutes are questions

exclusively for legislative determination and not for

courts,

S. H, Kress & Co. v. Johnson, 16 Fed. Supp. 5,

8, 299 U. S. 511, citing Borden's Farm
Products Co. V. Baldwin, 293 U. S. 194,

209.

Legislative power of law-making branch is plen-

ary except as it is subject to constitutional limitation,

Metzger v. People, 53 Pac. (2d) 1189, 1192,

Syl. 1, p. 1191.

The policy of legislation is for determination

by the General Assembly, not by the

Courts.

State constitution is limitation upon rather than

grant of legislative power, and whole law-making

power of state not expressly or impliedly withheld is

committed to Legislature, which may enact any law

not forbidden by constitution or delegated to Federal
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Government or prohibited by Constitution of the United

States,

Jory V. Martin, 56 Pac. (2d) 1093, 1095;

Citing Oregon cases and Cooley's Constitu-
tional Limitations (8 Ed.) p. 176.

Intent and not letter of statute constitutes the law

and a thing may be within the letter of statute but not

within its meaning.

Marsh v. Preferred Accident Ins. Co., 89 Fed.
(2d) 932,934.

Words must be interpreted in light of purpose of

legislation. Words of statute are not to be read in

vacuo, but all sections must be studied together,

Coppers Conn. Coke Co. v. James McWilliams
Blue Line, 89 Fed. (2d) 865, 866.

The right to workmen's compensation is wholly

statutory, not existing except under the circumstances

provided in the workmen's compensation acts. It is

not a common law right, for the reason that the acts

are in derogation of, or departure from, the common

law, and are not amendatory, cumulative, or supple-

mental thereto, nor declaratory thereof, but wholly

substitutional in character, and likewise it has been

said not to be a constitutional right nor an inherent

right, but the right, where it exists, has been said to be

a legal right, not differing from other rights. Con-

versely, the liability of the employer to pay compensa-

tion arises from the law itself, and not from the com-

mon law,

71 C. J., Sec. 5, p. 229, 230, 231.
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POLICE POWER
Police power extends to the protection of the lives,

health, comfort and quiet of all persons, and the protec-

tion of all property within the state,

Slaughter-House Cases, 21 L. Ed. 394;

Stoll V, Pacific Coast SS. Co,, 205 Fed. 169,
17 (upholding constitutionality of

Washington Compensation Act).

All natural persons within the state, and all cor-

porations doing business within the state or created

thereby, hold their property and engage in their busi-

ness subject to the police power of the state,

12 C. J., Sec. 416, p. 909.

Whatever differences of opinion may exist as to

the extent and boundaries of the police power, and how-

ever difficult it may be to render a satisfactory defini-

tion of it, there seems to be no doubt that it does extend

to the protection of the lives, health and property of

the citizens, and to the preservation of good order and

the public morals. The Legislature cannot, by any con-

tract, divest itself of the power to provide for these ob-

jects. They belong emphatically to that class of objects

which demand the application of the maxim, ^'Salus

populi suprema lex" ; and they are to be attained and

provided for by such appropriate means as the legisla-

tive discretion may devise. That discretion can no

more be bargained away than the power itself,

Boston Beer Co, v. Mass,, 97 U. S. 25, 33, 24
L. Ed. 989, 992.
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In the case of Shea v. Olson, 53 Pac. (2d) 615, we

note the following on page 619, Syl. 4

:

''It is a well-settled principle of law, followed by

all courts, that the presumption is in favor of the con-

stitutionality of a statute (6 R. C. L. 97, 98). As ex-

pressed in our decisions, the rule in this state is that the

court will not declare a law unconstitutional unless its

validity is so apparent as to leave no reasonable doubt

on the subject,

State V, Ide, 35 Wash. 576, 77 Pac. 961, 67
L. R. A. 280, 102 Am. St. Rep. 914, 1

Ann. Cas. 634;

Litchman v. Shannon, 90 Wash. 186, 155 Pac.

783;

Chas, Uhden Inc. v, Greenough, 43 Pac. (2d)

983, 98 A. L. R. 1181."

And, on same page, in same case, the court holds, as

follows

:

''We take up, first the question of the alleged in-

sufficiency of the title of the Act,'' and holds that "the

title is sufficient if it gives such notice of its object as

reasonable to lead to an inquiry into the body of the

Act''. The court then proceeds to discuss both the state

and federal constitutions relating to due process and

the equal protection of the laws, and declares that none

of these constitutional provisions apply to laws enacted

by state legislature in the exercise of its police power.

ESTOPPEL

Where one having the right to accept or reject a

transaction takes and retains benefits thereunder, he
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ratifies the transaction, and is bound by it, and cannot

avoid its obligations or effect by taking a position in-

consistent therewith. And the estoppel thus created

is operative against his personal representatives,

21 C. J. Sec. 207, 1206, 1207.

A person may, by his act, waive a rfght which he

might otherwise have under the provisions of a consti-

tution; and where such acts or omissions have inter-

vened, a law will be sustained which otherwise might

have been held invalid, if the party making the objec-

tion had not by prior acts precluded himself from being

heard in opposition. Thus a person who has partici-

pated in proceedings under a statute, or who has acted

under the statute and in pursuance of the authority

conferred by it, or who has claimed the benefit of the

statute to the detriment of others, or who asserts rights

under it, may not question its constitutionality,

12 C. J. p. 769, Sec. 190, citing Pierce v, Som-
erset RR. Co., 171 U. S. 641, Syl. 3, 43
L. Ed. 316, 319.

We might further add in concluding our remarks

in this brief, that the doctrine of estoppel might well

be applied for the reason that one who has taken advan-

tage of certain provisions of a statute will not be heard

to contest the constitutionality of other provisions.

Grand Rapids etc, RR. Co. v. Osborn, 193 U.
S. 17, 48 L. Ed. 598.

CONCLUSION
In submitting this brief and argument for the con-

sideration of the court on questions raised by the de-
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fendant appellee in his answer and affirmative de-

fenses to the plaintiff appellant's complaint, to-wit,

constitutionality, taxation and privity of contract, we

have endeavored to avoid verbosity in either details or

substance. Much more could have been said had time

and space permitted, but we believe we have fairly pre-

sented not only our views relative to a correct construc-

tion of the law, but our reasons therefor, based as they

are on the law and decisions cited.

We, therefore, submit the cause and pray a re-

versal of the decision of the Honorable District Court

thus appealed from.

JAMES S. TRUITT,
Attorney for Appellant.


